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A 

LETTER 

FROM 

WILLIAM  FORBES  ^^t;*c^/^, 

To  his  Friend  in  England,  a  Mem^ 
kcr  of  tkc  Houfc  of  Commons^  con^ 
cerning  the  iLaw  of  Ele£iion  of 
Members  of  Parliament. 

IN  order  to  fatisfie  your  earneft  and 
hafty  Defire,  I  Ihall,  fans  fac^on,  en- 
deavour to  let  you  know  what  is  Law 
and  Pradice  in  Scotland  concerning  the 
Eledion  of  Members  of  Parliament,  and 
compare  it  with  your  Law^and  fuchTerms  of 
Law,  as  I  (hall  have  occafion  to  ufe,  fhall  be 
Explained  by  Marginal  Notes,  as  I  go  along  : 
The  Statutes  of  Sco//^« J  are  cited  withrefped 
to  the  Parliament  they  were  made  in  j  and 
A  2  th@ 
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the  Englijh  Statutes  are  cited  with  refpeft  to 

the  Year  of  the  Sovereign's  Reigii. 

All  luch  as  hold  their  Lands  immediately  of 
the  Sovereign,  are  called  here  Vreeholders  : 
whereof  fome  are  called  Great^  and  Ibmc 
SmallBaronsHih^i^ohiXitY  are  l^tGreatBarons. 

In  Old  Time  all  Barons  and  Freeholders 
were  obliged  to  appear  in  Parliament,  as  the 
Sovereign's  Head-Court.  But  the  leffer  Barons 
not  being  able  to  defray  the  Charge  of  at- 
tending Parliaments:  The  Freeholders  of 
every  Shire  were  at  length  allowed  to  fend 
fome  of  their  Number  to  reprefent  them  up- 
on the  Common  Expence  (^a  )\  who  at  firft 
were  called  Commiffars^  and  now  are  called 
CommiJJiofiers^  which  is  a  common  Name  we 
give  both  to  the  Reprefentatives  of  Shires 
and  Burghs.  All  our.Peers  till  the  Union, 
had  the  Privilege  to- fit  and  vote  in  Par- 
liament, or  Convention  of  Eftates  (i^^^  fome 
Shires  had  Four,  fome  Three,  and  the  moft 
part  Two  Reprefentatives :  Every  Royal 
Burgh  (  c  )  without  Diftinction  of  City,  or 
Borough,  hadOne^  and  Edinburgh  had  Two, 
whereof  One  by  the   Sett  (dj  behoved  to  be 

{a)  Aaiou  Par,f  Ja.  i.  Ail.  113-  P'^r.  ll,Ja,  6.  (  ^  )  The 
Diftvrence  bervvixt  a  PailiaiDent  and  a.Convention  of  the  Eftates, 
conlifted  chiefly  in  tiiis,  that  the  Parliament  cduJd  both  make  Laws, 
and  impofe  Taxnt^ons;  whercrjs  the  Convention  of  Eft^itcs  could 
only  in^spofc  Taxaiions,  and  m^kc  Statutes. for  uplifting  thereof. 
(  c )  For  Surahs  of  Ile^^ality  and  Barony  fend  no  Commiffioners  to 
the  Parliament.  (^)  Thfi^Decreet Arbitral  of  King  ^'W*'^  <>•  ^^• 
cidingall  Dfteiences  betwixt  Merchants  and  Crafffmt-n,  in  relatio? 
to  iheGovernmenc  ij{ Edinburgh,  is  called,  ThzSett 

^  Craftfman 
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a  CraftCnan,  Burgefs  and  Guild-Brother  of  the 
Burgh.  Aild  Parliaments  and  Conventions  of  E- 
fiates,  being  called  the  fame  way^Commiffions 
t6  Reprefent  in  both  required  the  fame  Solem* 
ties-  But  now  when  the  United  Kingdom  is 
Reprefented  by  one  and  the  fame  Parliament, 
called  the  Parliament  of  Great  Britain^  con- 
lifting  of  a  Houfe  of  Veers^  and  a  Houfe  of 
<Jommons  ^  our  Nobility  are  reprefented  in 
the  higher  Houfe  by  Ele£l  Members,  and  the 
Number  of  Reprefentatives  for  Shires  and 
Burghs^  is  proportionably  abridged. 

I  Ihall  firft  fpeak  concerning  the  Eledioii 
of  Peers  -,  then  concerning  the  EledHon  of 
Commiflioncrs  for  Shires,  who  in  the  Law  of 
England  are  ftiled  Knights  of  the  Shires  ^  ^dly. 
Concerning  the  Election  of  Commiflioners 
for  Burghs,  who  are  ftiled  Citizen  i  and  Bur- 
gejfes  -,  and  laftly^  I  ftiall  ftiew  what  the  Par- 
liament of  Scotland  hath  been  in  ufe  to  do, 
and  what  the  Houfe  of  Commons  ufually  do, 
in  the  Cafe  of  controverted  Elections  brought 
before  them. 

Concerning  the  EleBion  of  Peers. 

The  Method  of  Eledtion  of  the  Peers  of 
Scotland^  tq  Sit  and  Vote  in  a  Britijh  Parlia- 
ment, is  prefcTibed  and  regulated  by  the  AEi. 
8.  SejJ.^.  Par.  Q,  A.  and  6.  A.  C  2?.  and 
the  Refolutions  of  the  Houfe  of  Peers  in  the 
laft  Parliament,which  I  ftiall  briefly  fet  down. 

In  order  to  this  Eledlion,  a  Proclamation  is 

ilTued  out  under  the  Great  Seal  of  oi  Britain, 

A  3  Com- 
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Comiftandiiig  all  the  Peers  of  SeotJa^d  to  Af- 
femble  and  Meet  at  the  Day  &  Place  therein 
appointedjto  Ele6t  openlySixteen  out  of  their 
own  Number,  to  Sit  and  Vote  in  the  Houfe 
of  Peers:  which  Proclamation  muft  be  duly 
Publiihcd  at  the  Market-Crofs  of  Edinburgh^ 
^nd  in  all  the  County  I  owns  of  Scotland 
J  wenty  five  Day  is  at  leaft  before  the  Eledti- 
bn.  The  Peers  muft  come  to  the  Place  of 
Meeting  with  their  ordinary  Attendants  only, 
contorm  to  the  Law  of  Scotlandj  under  th? 
Pienalties  thereby  inflidted  againft  Subjedis 
repairing  to  publick  Courts  of  Juftice  with 
xmufual  Numbers  of  Attendants  (a).  And  if 
any  of  thefe  Peers,  do  at  the  faid  Meeting, 
Debate  or  Treat  of  any  other  Matter,  except 
the  Election,  he  incurs  the  Penalty  of  Premu- 
fjjre,  exprefled  in  the  Statute  of  16.  R,2  ( l^  J, 
They  mufl  when  AfTembled,  before  they 
proceed  to  the  Eledion,  take  the  Oaths  of 
Allegiance  and  Abjuration,  and  fubfcribe 
the  Declaration  againft  Popery.  All  give 
in  the  Names  of  fuch  as  they  Vote  to  be  the 
Fifeteen  ;  and  the  Eledtion  is  determined  by 
the  Plurality  of  Voices  of  the  Peers  prefent, 
and  the  Proxies  (<:)  or  fign'd  Lifts  of  abfent 
Ppeys  duly  Qualified. 

(a)  [f-!iiv  M  Ml  lideuo  Courts  with  more  Perfons  than  they  may 
fuflain  in  Houfliold  daily,cxcept  the  IQjngsOfficers,in  the  Execuiion  of 
Juftice,  or  Vindicating  the  /(^nps  Authority,  heisJiablc  roanAr- 
birtaryPuninimenf,  andto  the  Pain  of  unlawful  Convocation  ot  the 
leidges,  A^.  gz.  Par.  i^.Ja,2  A{i.  140.  far.%.  Ja.6s  (k)ie:  the 
Ibfs  of  the  Sovereigns  Protedion,  and  Forfeiture  of  Herctage  and 
Moveables,  (c)  Proxy  is  a  M-Andatt  granted  by  one  Peer  to  ano  • 
th«r,  to  Vote  for  the  Conftituent  in  his  Abfcncci  None 
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None  canVof  ein  thisEledlion  who  is  Minor, 
And  It  was  Refolved  &  Declared  by  theLords 
Spiritual  and  Temporal  in  the  laft  Parlia- 
ment,  that  a  Pcqt  01  Scotlandj  claiming  to 
lit  in  the  Houfe  of  Peers,  by  virtue  of  a  Pa- 
tent pafled  under  the  Great  Seal  of  £rf/^/;f, 
after  the  Union,  and  who  now  fits  there, 
hath  no  Right  to  Vote  at  the  EleSion  of  the 
Sixteen  Peers,  who  are  to  Reprefent  the  Peers 
of  Sco//^W  in  Parliament.  2.  That  a  Proxy 
of  a  Peer  to  Vote  at  this  Eledion,  is  not  valid 
without  WitnelTes  fubfcribing  to  it.  But  that 
it  is  not  necefTary,  that  either  thefe  Witneflcs, 
or  the  Writers  Kame  be  defigned  in  the 
Body  of  the  Proxy.  ^  3.  That  a  Proxy 
fign'd  at  W^eftwinfler  before  Witnefles  and  not 
Sealed,  nor  onStampt  Parchment,  was  a  good 
Proxy  at  the  faid  Eledlion.  4.  That  a  Lift 
given  in  at  the  Eledion,  is  not  valid  with- 
out fubfcribing  WitnefTes :  But  that  it  ia 
valid  without  the  Writers  Name  defigned  in 
the  Body  of  the  Inflrument,  and  that  a  Power 
to  give  in  a  Lift  being  Signed  and  Sealed  be- 
fore Witnefles,  is  valid  without  the  Writer's 
Name  and  Defignation- 

A  Peer  living  in  Scotland^  may  be  Quali- 
fied to  fend  a  Proxy  or  a  figned  Lift  of  the 
Sixteen  he  Votes  for,  by  taking  the  Oaths 
and  Declaration  above- written,  in  any  She- 
tifi^court  there,  which  the  refpeflive  Judges 
are  to  return  fubfcribcd  hy  the  Peer  who  took 

the 
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the  fame,  with  a  written  Certificate  under 
their  own  Hands  and  Spals,  bearing  that  he 
did  fo,  to  the  Aflembly  of  Peers. 

It  was  Refolved  and  Declared  hy  the  faid 
Lords  in  the  laft  Parliament,  Thit  the  Sheriffs 
Certificate  of  a  Peer  of  Scotland's  taking  the 
Oaths  to  Qualifie  himfelf  to  Vote  at  fqch 
Eledlion,  ought  to  be  Seal'd  as  well  as  Sign'd. 
5.  That  a  Peer  of  Scotland  was  Qualified  to 
give  his  Vote  at  the  faid  Eleclion,bjr  taking 
the  Oaths  Adminiftred  by  the  Sheriff  of  Mi^- 
lothian,  within  the  Caftle  of  Edinburgh  -^  in 
refpedl  thofe  who  refidc  in  the  faid  Caftle,  are 
under  the  faid  Sheriff's  Jurifdidion; 

And  a  Peer  oi  ScoW^w^  living  in  England^ 
maybe  Qualified,  to  fend  a  Proxy  or  a 
figned  Lift,  before  the  High  Court  of  Chan- 
cery, the  Queens  Bench,  Common-Pleas,  or 
Court  of  Exchequer  there ;  which  piuft  be  cer-; 
tified  to  the  Peer?  in  Scotland  at  their  Meet- 
ipg,  under  the  Seal  of  the  Court,  where  he 
did  Qualifie  himfelf. 

If  any  Peer  abfent  in  the  Sovereign's  Ser- 
vice, hath  before  the  Proclamation,  hken  fo 
(Qualified  by  taking  the  Oaths,  and  fubfcrib- 
ing  the  Peclaration,  in  either  of  the  forefaid 
Courts  in  Scotland  or  England,  a  Certification 
thereof  in  manner  forefaid  ^  and  if  in  Pariia- 
ment,  a  Certification  under  the  Great  Seal  of 
Britahiy  Iptitles  him  to  make  a  Proxy,  or 
fend  a  figned  Lift.  But  fuch  Peers  of  Scotland 

as 
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as  ire  alfo  Peers  oi  England^  muft  fign,  their 
Proiies,or  Lifts,  by  the  Title  of  their  Peerage 
in  Scotland.  None  can  have  more  as  two 
Proxies  at  one  time  *  and  both  the  Confti- 
tuent  and  Proxjr  muft  be  Qualified  according 
to  Law.  And  it  was  Refolved  hj  the  faid 
Lords  Spiritual  and  Temporal,  That  a  Peer 
of  Scotland^  who  hath  not  a  Right  to  Vote  at 
the  Eledion  of  the  Sixteen,  hath  no  Right  to 
Vote  as  Proxy  at  the  faid  Eledlion. 

The  Lord  Clerk  Regifter,  or  two  of  the 
Principal  Clerks  of  Seifion  apppint:ed  by  him 
toOfficiate  in  his  Abfencc^mqft  attend  all  fiich 
Meetings  of  the  Peprs,  Adminifter  the  Oaths, 
and  ask  the  Votes  :  And  having  made  up  a 
Lift  of  the  1 6  Eleftpd,  miift  figa  and  atteft 
the  fame  in  Preftnce  of  the  Peers,  and  re- 
turn  it  to  the  High  Court  of  Chancery  of 
Grest  Britain^  before  the  Time  appointed 
for  the  Meeting  of  the  Parlian^ent. 

In  Cafe  of  the  De^th  or  Superveening  In- 
capacity of  any  Peer  ple<a?d,  Her  Majefty 
furthwith  iffues  a  Proclamation  for  Eleding 
another  Vt^x  oi  Scotland  in  his  Room  in  man- 
ner above-mentioned. 

Thefe  i6- Peers  hive  gltl  tJie  Privileges 
that  the  Peers  of  £»^/^w4  eniQX  ^^  ^nd  parti- 
cularly the  Right  of  Sitting  upon  the  Trials 
of  Peers,  with  all  the  Paw<?r$  and  Privileges 
attending  it,  not  only  while  the  Parliament 
Sits,  but  alfo  during  the  Time  it  is  under 
Adjournment  or  Prorogation.  And 
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And  if  anyPeers  happen  to  be  tried  when  no 
parliament  is  in  Being,  the  16  Peers  of  Scot- 
land who  fat  in  the  then  laft  Parliament,have 
the  like  Powers  and  Pivilcges  at  the  Trial : 
which  is  not  competent  to  any  other  Peers  of 
Scotland  (^a  X 

Concerning  the  EleHion  of  Contmifftonerf  or 
Knights  for  Shires  to  Sit  and  Vote  in  the 
Houfe  of  Commons. 

All  the  Shires  and  Stewartries,  f  6  )  in 
Scotland^  are  now  reprefented  in  the  Houfe 
of  Commons  by  50  Members.  Every  Shire 
or  Stewartry  chufeth  one, except  the  Shires  of 
"Kute  and  Cathnefs;which  chufc  a  Commilfion- 
er  only  by  turns  •,  and  the  Shires  of  Nazr7t 
and  Cromarty  which  chufe  by  turns  -,  and  the 
Shires  of  ClacJcmanan  and  Kinrofs^  which  alfb 
chufe  by  turns  (cj. 

In  Treating  about  the  Eleftion  of  Commif- 
fioners  or  Knights  of  the  Shires,  I  (hall  firff: 
fpeak  of  the  Perfons  who  may  Elefl:,  viz. 
their  Duties  and  Qualifications.  2.  Of  the 
Perfons  who  may  be  Elected.  3*  Of  the 
Form  and  Method  of  the  Eledion. 

The  Perfgns  whd  may  Elect  Commijjioner  for 
Shires. 
The  Capacity  or   Incapacity  to  Eledi 

(^i)  Article  2?  of  the  Union;  (^)  The  Queens  SherifFinHcrpro- 
per  Lands  is  Called,  a  Stewart,and  his  Jurifdi^ion  is  termed  a  Stew- 
artry.   (c)hCt% Seir.  4. far,  Q;  A, 

to 
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or  Vote,    is    Ruled    and  Determined  con- 
form to  the  Law    of   Scotland  (a).    Where- 
by Free-holders  are  incapable  ;     . .  Upon  the 
Account  of  their  Quality.    2.  Upon  the  Ac- 
count of  their  Religion,  as  Papifls,  and  fiich 
as  being  fulpecl  of  Popery,  and  required,re- 
fufe  to    iign  the  formula  contained  in  the  ASt 
3  Seff.  8,  and  9,  Par.  K  F".  ib).     3.   In    re- 
fped  of  Perfonal  Unfitnefs  5    as  Minors  (  c  ): 
It  being  thought  Unreafonable  to  fujffer  thofe, 
to  Act  and  Dired  in  the  Affairs  of  the  publicfc 
who  are  not  Trufted  with  the  Managment  of 
jheir  own    private    Bufinefs.    And  for  the 
fame  Reafon  Perfons  interdidted  (  d),     lfp®n 
the  Account  of  Wealcnefs  of  Judgment,G/f^ 
cognita^  arc  with-holden   from  the  Privilege 
of  a  Voice  in  Eledions  (  e  ).     4,  Free-hold- 
ers are  barred  from  Voting  in  the  Eleftion  of 
Commiflioners,  for  that  they  have  not  a  com- 
petent Eftate.    As  by  the  Law  of  BngUnd 
Eleftors  of  Knights  of  the  Shire  muft  have  a 
Freehold  of  40  Shillings  fterling  year]y,all 
Charges  dedufted,  in.  the  Counties  they  Eledt 


{  a)  Ibid.     {b)Ibid{c).     IH^.  and  Adz f  Par.  3.    Ch-^p  ,    y 
?nd8,  IV.  3.  c.  25.  §,8-    (^)  It  was  contrived  for    t he  Prefer vation 
of  Families,thata  Perlon  who  is  Prodigal  and  SimpIe,or  obnoxinnc 
to  be  cheated  in  the  Management  of  his  Affairs,    ftould  either  bv 
"Writ  under  his  Hand,  Oblige  himfclf  to  do  nothing  inrelation    r^ 
his  Hcrerage,  without  Conlcnt  of  certain  Friends,  which  is  ciJied 
Volitntary  lmierdi{ii9n  ',     Or  be  tied  up  from  all  meddJing  of  that  kinrf 
without  confent  of  fuch  particular  Friends,     by  Sentence  of  a  Tud 
upon  Evidence  ofthe  Parties  Imprudence  and  ProfuCnefs     whirh  ^^' 
called  a  ]udiciallnurdiaim,     ie)Mackcnzii  Obfcrvatioa  on  the  Aft 

for 
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for  ( f  )"'  So  none  with  us  are  capable  to 
Vote  in  theEledlion  ofComiffioners  ior  Shires 
or  Stewartries,  but  fuch  as  are  in  PofTeffion 
hj  Infeftment  ( b) ,  either-  in  Proper- 
ty or  Superiority  \  c\  or  Liferent  (  J  J  of 
a  40  Shilling  Land  of  old  Extent  (  ^  J,  dif- 
tinfl:  from  the  Feu-duties  ( f)^  if  it  hold  Feu, 
or  Lauds  liable  to  Cels  f  g  ),  or  Publick  Bur- 
dens in  Proportion  to  400  Pound  Scots  of 
vaUied  Rent  (where  the  Extent  appears  not) 
holden  Feu,  Ward  (  h)ox  Blench  ( i  ]  of  the 
Sovereign  as  fuch,  or  as  Prince  [  ^  ]  of  Scot- 


(a)  %H.  6.  c.  7.  10.  H  6.C.  z.  ( t  )  i  e.  Seafin.  (  cjlc.  Seigni- 
ory. (^)i  e.  The  Ufc  and  Protit  for  Term  of  Life(^).  Fof 
luiderft^nding  whereof,  it  is  fit  to  Notice,  th^tasinthc  Reign  of  !{. 
Jdmes  3 .  Cardinal  'Bagfments  Roll  was  made  up  for  knowing  the  value 
ofallEoclefiaftipalBeiufi^esin  Jctf^/^w/i,  ipc^jdcr  to  raifc  Taxations 
and  Impofitions  offthc  Clergy :  So  there  hath  alfo  been  two  general 
Valuations  ofthe  Lands  in  Jc«f/ifwi.  The  fitft  was  made  in  time 
of  Peace,  and  called  the  0/d  Retour  oi  Old  Extent :  The  fecond  was 
made  in  time  of  War,  and  called  the  «^wi^//««f,  omewYxtent, 
Xlie  Utter  was  generally  through  Stotlaad  made  nighcr by  far  thsm  the 
fQrmer,to  anfwer  the  Exigencies  of  the  Government  in  maintaining 
Wars,  And  tho  the  Valuation  of  the  border  Lands  that  lay  moft  cx- 
pofed  to  the  Inroads  of  Enemies,  was  mighty  low,  and  very  little 
Augmented  even  by  the  new  Extent :  yet  th?  New  Extcut  of  Remoter 
Lands  is  much  higher  than  their  old  Valuation  j  being  in  (omc  places 
the  Quadruple,  in  fonie  the  Qiintuple,  and  in  others  the  Sextuple 
thereof.  (/)  '•  c  Sums  of  Money  that  a  Tenant  or  V^fTalis  obliged, 
to  Pay  to  his  Lord  or  S\i^znK3i, nomine feudifirmet  {g  )'i  c«A  Land  Tax 
(b)  I.e.  byKnight  Servicc.(  /  )  i  e» Where  the  Tenant  in  acknow- 
ledgement of  his  Dependance  ii  bound  to  pay  only  fomc  cluforythin^ 
asa'peri^y'  ^  Role,  a  pair  of  Gloves,  or  the  like,  if  itjbe  Demanded. 
rfc)The'Kingseldeft5on  the  prince  and  Stewart  of  Sc»tUtid  hath  a 
Patrimony  there  called  the  Princifd/iiyt  and  many  hold  their  Lands 
ofhitt^-  And  when  thcic  is  no  fii<ice,  thefe  Tenants  hold  of  the 
King  as  Prince. 

lam 


of  Memhen  of  Parliament.  1 3 

land  [  ^  ]v  Heretors  of  Church  Lands  of  the 
forelaid  Extent  or  Valuation  now  holden  of 
the  Sovereign  are  habile  Electors  \f\.  Yea  the 
Matter  of  a  Hofpital  Infett  in  a  40  Shilling 
Land,  or  Land  of  400  Pound  of  Valuation, 
being  Church  Land,  holden  of  the  King,  was 
found  to  have  a  Privilege  to  Vote  [  c].  but 
Vaflals  of  Church  Lands  have  no  Vote,  unlefi 
they  hold  of  the  Queen  as  their  immediate 
Superior.  And  fince  it  is  in  their  Option  (  d) 
to  hold  either  of  the  Sovereign  or  of  the  Lord 
of  Erection  (  e  y.  its  prefumed  they  ftill  hold 
of  the  Latter,  till  it  be  inflrudled  that  they 
hold  of  Her  Majefty  (/).  Yea  Infeftment 
upon  a  Charter  (g  X  not  bearing  exprefly  a 
40  Ihilling  Land  of  Old  Extent,  but  tacitly, 
in  fo  far  as  it  contained  a  Third-part  of  land, 
inftrudted  by  anOldCharter  to  be  a  ^yMart- 
land  of  Old  Extent,  was  fuftained  to  afford 
a  Right  to  Vote  (  h  ).  This  Objeftion  was 
fuftained    againft    an    Eledlor,     that    his 


(  a)  Aa  2T  Par.  1,  ch.  2.  {b  )  Ibid,  (c  )  <  Angufi  168  r,  The 
Cafe  ofthe  double  Election  of  the  Lairds  oiKeir  and  Airthy  Com^ 
mifilonersfoi  the  Shire  Srir/m^.  (  /^)  A6t  ^  ?  Par.  i^SeiTi.Ch, 
2,  (e)  Lords  of  Ere^ion  were  thofe  who  for  their  Adivity  in  brings 
ing  about  the  Rcformation.gor  the  popifli  Benefices  Ere^ed  into 
Lordftiips  and  Baronies  to  them  and  tiieir  Heirs  by  Charters  from  the 
King.  (/)  M4clr*ft2:x>Obrerv. onthcfiid-^^iaii.  (^)  ACharter  is 
•aDirporitionbythciuordor  Superior  to  his  Tenant  crVaflai.  f  h) 
II  June  170^,  The Controvcrred  tledion  betwixt  Lieutenant-Gcnc- 
n\^4mfey,  gmd  Sharp  oiH§ftfi§m}  foitheSkiieof  ^<^/«/to«. 


14,  The  Law  of  Election. 

Retour  (a)  bore  not  that  his  Lands  extended 
to  the  2oMerksof01d  Extent  mentioned  there- 
in,a8  diftind  from  the  Feu-duty  in  the  Keddenda 
(^;.Nor  doth  the  Sovereign'sConfirmation  of  a 
Charter  of  a  40  ihillingLand,  intitle  to  a  Vote 
in  the  Eledion  of  Commiffioners  for  Shires, 
unlefs  the  Seafine  be  Confirm'd  :    fincc  the 
Charter  is  but  a  Pcrfonal  Oblige  me  nt  (  c  ): 
Nor  yet  is  an  Heretor  Qualified  to  Vote  by 
his  receiving  Inteftment   from  the  Sovereign 
Applying  the  Defedi  of  the  immediate   Su- 
perior (d\  who  wiltuUy lay  by  and  delayed 
to  enter  his  Vaffal  C  e  ). 

Under  Infeftments  of  Property    I  compre- 
hend proper  Wadfets  (/),  and  expired   Ap- 


.^v^. 


(a)  When  an  Apparent  Hei t  defigns  to  reprefcut  hisPredcceflbrin 
his  Lands,he  procures  a  Brief  out  of  the  Chanc^ery  to  t  he  Judge  Otdin- 
aiy  to  CMufe  try  by  an  Inqucft  of  i  s   fwora  Men  if  he  be  neareft  Heir  j 
And  the  Inqueft  having  found  his  CUim,    and  Propinquity  of  Blood 
inftrufted,   they  ferve  and  declare  him  Hcii  by  a  Writ.callcd a  Servietj 
which  is  rrrurncci  to  the  Chancery  in  Anfwefto  the  Brief,    and  thence 
CAWtd  a  Retour,     (^  )  R*fl'<<f»fi?#  is  that  Claufe  in  a    Charter    which 
exprelTeth  what  the  ValTal  or  Tenant  isro  Pay  ro  the  Lord,     Its  called 
the  Keddendoy     bccaufcit  begins  thus  Reddendo  inde  dnnuatim,  &#. 
( c  )  Mackenz^ie  Obf  on  that  Aft  zt  Far.  3.  Ch.2:(</)i:  c:   1  he  Lord 
\^ef»e,(e)  For  if  the  Lord  Aftf/w^tefufe  to  acknowledge  his  Tenant 
&  grant  him  Seifin. after  the  others€harging  or  requiring  him  to  do  it, 
then  Tenant  hath  rccourfe  to  the  Lord  Paramonnf  or  the  imediate  Su- 
perior to  fupply  the  Lord  A/#/wf  Place.    And  ittheLord   Taramtunt 
alfo decline,    the  Sovereign  Will  upon  Application  perform    it,  ^naji 
iuredevoluto.     (/)  A  proper  JTadlet   is   a  Mortgage,   whereby   the 
Mortgagee  or^adferter,  enjoys  the  Rent  of  the  Lands  for  the  Inte- 
rcft  of  his  Money  till  it  be  paid,  without  being  Accoraptablej  vvherc- 
asone  thaf  hath  an  Improper  VVadfet  holds  Compt  for  his  Inttmif. 
fions,  in  fofaras,    they  exceed  the  Intereft  of  his  Money  5    And  lor 
wiiat  they  fall  ihort:  hath  A^ion  agaioft  the  Mortgager. 

pri- 
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prizings  (  a  ),  or  Adjudications  (  ^  ),  which 
Intitle  to  an  unqueftionable  Vote,  unlefs  a 
Decreet  of  Declarator  (  e),  or  voluntary  Re- 
demption, Refignation  {d),  or  Renunciation 
in  a  Writ  under  the  Creditors  Hand    be  pro- 
duced.   But  then  the   Appryfer  or  Adjudger 
iirft  Infeft  and  Seifed  can  only  Vote5    Albe- 
it others  may  come  in  fan  fajfu  with  him  (e) 
tillthe  Extent  or  Valuation  of  their  Shares 
appear  by  Diviiion  if).    Here  it  may  be 
Queftioned,If  in  theCafe  o{HeiuTFortioners{g) 


{a)  Apprifing  ( in  Latine  jfpretUt'f  )  is  the  Decree  or  Sentence  of  « 
McfTenger  at  Arms  asSheiiftinthatpart,  {idjudging,aPerrons  Lands 
and  Hereditaments  to  belong  to  his  Creditor  in   payment  of  Debt  ; 
butthefemay  be  redeemed  or  recovered  frem  the  Creditor,byriitisfy- 
ing  what  is  owing  to  him,within  a  certain  term  of  Years  called  the  Le- 
gal Rev  erfion  9     And  if  Payment  be  not  made  or  Satisfa^ion  given 
within  that  time,  the  Legal  is  faid  to  be  expired  ;  and  the  Lands  and 
Hereditaments  Adjudged,  become  abfolutely  and  irrecoverably  the 
Creditors,  who  is  called  \he  ^pprizer  i     The  proper  Bufinefs  of  Mel- 
fengers  at  Arms,  is,  to  Execute  theQiieens  ITrits,    to  Arreft  or  At- 
tach  Perfons,  or  Diftrain  their  Goods  for  Debt.    They  are  fo  called 
from  the  Imprefs  of  the  Queens  Arms  on  their  Blazon,    which  is  a 
piece  of  Silver  or  Brafs  fix'd  en  the  Meficngers  Breaft,  to  difcover 
his  JTarrant  and  Authority,  when  he  is  Dilcharging  the  Duty  of  his 
Office  [!>  3  Adjudication  (which  is  now  come  in  place  of  Appryfing) 
isa.Dcciee  oftheLordsof  »y*?flion,  Adjudging  a  Perfons  Lands  and 
Hcreditamentst©belongtohis  Creditor  in  payment   of  Debt     But 
Recoverable  (  as  in  the  Caie  of  Apptifing)by  latisfying  the  Debtwirh- 
in  the  Legal:  and  if  that  Term  of  Years  Expire  before  all  is    payed^ 
chcSubjeft  Adjudged  becomes  abfolutely  the  Creditors,    who  is  cal« 
led  the  jidjudger.     [e^iie:  a   Decree  of  the  Lords  of    Seffion  de- 
claring   that  theJTadfet  or  the  Apprifing  or  Adjtid  ication  is  pafd  and 
Xxtin^:  (d)  i.  e    tJurrender  (e)  to  hinder  one  Appriferor  Adjudger 
tipm  the  getting  the  Start  and  Preference  of  anothei  «imia  DiiigenttMy 
our  Law  bringsin  Appryfers  or  Adjudgers  within  Year  and  Day  of 
the  firft  Effe^^ual  Appryfmg  or  Adjudication  equally,  as  if  all   had 
oftcDccicc.  (/i)  A^ziFsn,  Ch.2    ii)u  c.  Patcencrj 

The 
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The  eldeft  (  wh(x  gets  indivifible  Rights 
Without  Divifion,  or  Recompencc  to  the  reff) 
hath  only  jus  fttfrapi ;  fo  long  as  the  Hei^e- 
tage  continues  with  theffl  in  Coriimoii :  Th6 
it  be  of  that  Extent  or  valued  Rent,  as  after 
Divifion  would  afford  Votes  to  each  of  them? 
However,  The  Husband  df  one  of  twoHeirs- 
Portioners  in  a  three  pound  Land  was  found 
Incapable  to  Vote :  Becatifehis  Ladys  F*ree* 
hold  extended  only  to  a  30  fhilliftg  Land  of 
Old  Extent  5  Whereas  Law  requires  a  40' 
fliiUingLand  [a  ]•  By  a  Statute  of  Englafid 
[^1,  Conveyances,  Lands,  Tenieilieiifs,  or 
Hereditaments,  in  parcels  tofeveral  Perfons, 
to  multiply  Votes,  are  declared  void,  and  of 
no  EflEedf :  and  no  more  than  one  Vote  is  to 
be  admitted  for  one  Houfe  or  Tenement. 

While  the  legal  Revcrfion  of  an  Apprifing 
or  Adjudication  is  current,  the  Debitor  appri- 
zed or  adjudged  from,  and  not  the  Apprizer 
or  Adjudger  who  obtains  the  fame,  tho  In- 
feft  and  in  Poffeflion,  hath  only  right  to 
Vote  (  c  )  And  where  aWadfetter  or  Mort- 
gagee is  not  in  Poffeffion,  the  Mortgager  or 
Granter  of  the  Mortgage  or  Wadfct,  hath  the 
only  Privilege  toVote(^). ^ 


(s)  IT  Jnne  T703V  The  contraverted  Eleftions betwixt  Gene- 
ral R-imAvaad  ShAw^  oiH$uftann  for  the  Shire  ot  mfiUthUn.  (  k) 
7&8H^5  c  25  S,  7.  (c)rfA(Sf  zi.andfoitwas  rcrolved6A«x*A 
i6%r  in  the  cafe  of  the  double  Eledions  of  the  Lairds  of  Kjir  and 
-^mJbCommiffioncrsfor  the  Shire  of  Stirlmg,  (  rf  )  7  &  8.  IK 
^-  c,  25.  §.  7;    Aft  II  Par.  3,  ch.  2, 

As 
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As  lufeftment  in  the  Property  of  a  40  SbiU 
Jhg  Land  of  old  Extent,  or  Lands  of  400 
Pound  ot  Valuation,  holden  in  manner  fore-, 
iaid,  doth  qualifie  one  to  Vote  :  So  doth  the 
like  Infeftment  of  Superiorityfor  Seigniory^ 
and  a  Vaflal  or  Tenants  PoIIeflion  wag  re- 
puted the  Superiors  Poffeflion  ;  in  Order  to 
capacitate  a  Purchafer  of  the  Superiority, 
(  who  had  not  otherways  attained  Pofleflion^ 
to  Vote,  (a) 

It  was  not  fuftained  Relevant  (  ^  J  to  call 
an  Eletlor  3  that  he  had  fold  and  difponed  his 
Lands  to  another  Perfon  who  is  in  Poifeirion 
thereof  ^  flnce  it  was  not  alleged  that  the  Pof-^ 
feflbr  was  publickly  Infeft  r^).Becaufe,  a  DiC- 
pofition  without  Infeftment  doth  not  DiveflE 
theDifponer  (  d  J:  fince  a  fccond  Difpofitiom 
is  preferable  to  a  firft,  if  the  feeond  was  firft 
compleated  by  Infeftment.  And  one  mar  not-* 
withftanding  that  another  pofTefTeth  his  Eftate 
hy  Difpofition,  continue  Tenant  to  the  Kin^' 
who  will  have  Right  to  all  the  Cafualites  ot 
Superiority  hy  his  Death  ^  even  tho  the  Pur- 


(  a  )  i\  Jum  1703  The  controverted  Eledion  betwixt  Lieu- 
tenant General  Rsmfay  ^nd  Sharp  of  J/#«r/?a«w,Coiiimifl[ioneis  for 
the  Shire  of  Weft  Lo/ib/^w*  (b  )  i  JanuAry  170!,  The  conrrovened 
CommiHions  from  the  Shire  ot-/^/V,  Mt  John  Campbell  of  Shanhjittin, 
cowti^John  3m^4«tf  younger  of  'Bifhtptoun.  {  c  )  -d  Perfon  is  faid  to 
be  Publickly  Infeft,  who  holds  his  Land  of  the  Lord  Paraf»»ftnt  or  the 
Feoffcrs  Lord  ox  (  as  we  Phiafc  it  )  the  DifPoners  Superior,  This  is  cal- 
led a  Publick  lufeftment,  becaufe  it  is  prcfumed  to  be  publickly  kaowa 
(<ifj<\^.thcBeofrcr, 

B  diafet 
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chafer  had  taken  a  bafe  Infcftment  (a).  And 
Publick  Infeftmeat  withPofleffion  in  the  very 
Cafualities,  without  any  Intereftin  the  Rents, 
doth  fufficiently  intitle  to  Vote,  confequently 
the  Difponer  (  or  FeofFer  )  is  a  habjleEledl- 
br,  and  retains  his  Right  of  voting  till  the 
Piirchafer  be  publickly  Infeft.  When  any/ 
Commiflioner  for  a  Shire  comes  to  be  denudV 
ed  of  his  Intereft  therein  as  a  Baron,  there's 
Ground  to  api)ly  for  a  new  Eledlion  f  ^  ).The 
Free-holders  in  Argyle  Shire  having  14  iVb- 
vember  1700  reprefented  by  a  Petition  to  the 
Parliament,  That  Sir  Duncan  Campbell  of 
AucbenhrecJc  their  former  Commiflioner,  was 
indilpofed  fchadfigned  aDemiflion,  and  was 
incapable  to  frtve  in  Parliament;  a  Warrant 
was  granted  for  a  new  Ele(3:ion.  A  Perfons 
Commiffion  was  fuftained,  in  Refpedl  that  his 
Oath  being  craved,  if  the  Free-holden  Lands 
by  Virtue  whdreof  he  is  Cbofcn  are  in  hisPer- 
ibn  only  inTruft,  or  to  the  Behoof  of  another, 
he  dit\}onQ^  Negative  (  c  ).  whence  it  may  be 
argued  that  the  Eledion  of  one  by  Vertue  of 
an  Eft  ate,  to  which  he  had  but  a  Right  in 
Truft  would  be  annulled.  It  is  not  a  fufficient'^ 
Objeftion  againftanEleiSor,  that  belies  at  the 

■  i '  "'■■■I  I   ■   ^  lit     ■      11  —  »  i 

{a)  i.c,  bt.v.iiv:  .1  .,^;en  ottne  Fc^vjiier,  wiiicu  is  caiJcd  abafc^ 
Xnlci-tiTientcr  lioldiog,  partly  becaufc  it  was  formerly  a  dandeftine '' 
Dv-jed  in  the fcnfe  of  pnr  Law.  paitly  for  that  it  is  not  (b  honourable 
toholdof  the  Lor6Meftte,^s  of  the  Lord  Faramount  (h)  Mackenz^ie 
Ohfrrv,  on  thc-^(f?li3  P«r,  I?.  J  a.  6.  (c)  z.  January  170  .  the 
controverted  Eleaions  for  the  Shire  of  ^/r,^  QsmpbeUofShsnkfiiUn 
CJatra  3riV*4«r  of  3//ib#//«j^», 

Horii 
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Horn  (a)  for  aCivilCaule  ( l>):  But  the  havirg 
a  Protection  (  c  )  is  a  relevant  Objeaion  (d  j. 
So  that  no  Perfon  having  a  Protea:ion  is  cap- 
able to  choofe  a  Member  of  Parliament  until 
he  renounce  the  fame  (^  )• 

Apparent  Heirs  (  or  they  who  may 
be  Heirs  )  inPolTeilion  by  Vertue  of  their 
Predeceflors  Infeftment,  of  the  holding 
Extent  or  Valuation  aforefaid,  have  Right 
to  vote  (/).  Yea  the  ^  next  Proteftant 
Heir  to  an  Earl,  who  died  in  the  Roman  Ca* 
tholick  Perfwafion,  was  found  to  have  a  Title 
to  prefide  and  Vote  in  an  Eledion  of  Com- 
miffioners  for  a  Shire  •,  Albeit  there  was  a 
nearer  apparent  Heir  who  was  Popifh:  Inlle- 
fpetrt  the  nearer  could  not  ferve  Heir.  Nor 
Was  the  Proteftant  excluded  upon  rretfence 
that  if  he  were  Heir,  he?  behoved  to  AfTume 
Nobility  :  InRefpedl  fiich  a  Proteftant  Heir 
is  intituled  by  A£t  of  Parliament  to  the  Eftate 


ta)i.g^  that  he  is  an  outlaw^wfeo 'nrfif/rfKi  is  proclaimed  a  Rebel 
at  thcMarketCrofs  of  the  headBurf>b  of  Jth^Jurifdiction  where  he  <iv»eU 
by  a  MelFengcr reading publicklyrheQjecnsLeitersjand  giving  three 
hlafts  of  a  Horn :  whence  thcfc  Letters  are  called  Letters  of  Horning 
{b)A.d:  2,  i.Par:  i,Ch,  i(t)  Aprotedfon,  calledin  the  Fre^ifh  Liw 
l^fttersdeRepit,  ^nd  m  the  Dutch 'Brieven  van  Refpii$,  is  an  Immu- 
nity from  perfonal  Diligence  for  civil  Debt,  during  a  certain  time, 
granted  to  one  by  the  Parliament  •,  whereby  his  perfon  is  fecuredfrom 
being  arreftcd  or  attached  by  any  officer  of  juftice  upon  that  accouut, 
(d)  21  May  1 70  J  The  controverted  Eleftions  for  the  Shire  of  ^/>, 
betwixt  Sii  ^ItjcMndtr  H§me  oiCafiUynaim  the  Laird  of  Ks^hurnhAnd 
SiltVil/iam  Cuninihante  *bi  Cuningham-htsdy  (i)  A^  2i,  Sff  7 
P^r.  ^JK  (/)  A(3! 21, F^r.  3,  C^% 
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only,  and  not  to  the  Honours  (a).  But  ap- 
parent Heirs  are  barred  from  voting  if  they 
have  renounced  to  be  Hcirs,or  it  their  Prede- 
cefsors  were  denuded  •,  Albeit  they  be  in  Po- 
feffion  by  Tolerance  of  the  Party  to  whom 
the  Predereflbr  difponed  (  />).  Nor  is  an  ap- 
parent Heii  of  ore  Intcft  a  capable  Voter,  un- 
left  he  be  in  PofelIion(  i:  ).  And  a  Perfonln- 
feft  by  Charter  and  Seafin,  upon  an  Adjudi- 
cation, having  difponed  his  Right  to  his 
Eldeft  Son,  and  failing  ofhim  to  his  Second  ^ 
and  the  fecond  having  attained  Pofleflion  as 
apparent  Heir  to  his  Brother,  who  died  unin- 
feft ',  and  being  eleded  a  Member  ofParlia* 
iKient  I  his  CommiiEon  was  cafl:  and  rej c£led 
(  d  J.  Becaufe  he  was  aieither  Infeff,  nor  ap-; 
parent  Heir  to  a  Free-holder  Inf  eft. 

Such  Liferents  only  as  arc  conftitufe  by  In- 
feftment,  and  not  fuch  as  were  conftitute  by 
perfonal  Obligements,  afford  Right  to  Vote. 
Ce)  Nor  are  Perfons  Inf  eft  for  Relief,  or  Pay- 
ment of  Sums  privileged  to  Vote  :  But  no- 
withflanding  fuch  Rights  tke  Granters  there- 
of continue  habile  Voters,  f/).  under  Life- 


« 


(tf  j6  ]»!y  i-o5,The  Controverted  Eledionsef  the  Shire  of  Rofs^ 
bctwixp^L.  'BalfiagiUH  and  George  Maekenx.ie  oflnohcouiter^  (  i»  )  i,e,  to 
whomhc  1;  detheFeoftrmcntCf  )  21  M4y  1703  The  Coniroveiied 
]&lc<iVion  o^Dttmbarfn  Shire, betwixt  the  Lairds  o«^  Kiimarennockt 
undLufs  o  '  tie  o*  e  p^rt.and  Campbel  znd  Jiapier  of  J^imdhiw  on  the 
othei  pan  (4)  z€  Junetjo^  The  cafe  of  J^mes  SiucUir  oi  Stemfier 
\^oinnn(Cionci[  oi  the  Shiic  of  Caithnefs.  (e)  Matkensiic  Obfeiv,  on 
tha^A^i  w  lar.  3,  Ch.  2,  (/)  AGtzt  Par,  3,  Ck,  2. 

'.  <    renters 
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renters  who  are  qualified  to  Vote,  I  take  in 
Hufbands  of  HeireiTes  in  their  Lifetime  by 
virtue  of  the  Freeholds  of  their  Wives-,  and 
Hufbands  having  Right  to  a  Liferent  by  the 
Courtefie  of  Scotland  {a)  who  in  the  Law  of 
England  are  called  Tenants  per  hegem  Anglids. 
But  it  was  refolved  {b  )  that  the  Husband  of 
«  Liferenter  (  c  )  was  not  a  habile  Voter.  Nor 
yet  is  the  Husband  of  an  apparent  Heireft, 
qualified  to  Vote  as  a  Free-holder  (  d)  :  For 
the  fame  Rcafon  why  he  hath  not  the  legal 
Benefite  •f  theCourtefie,  or  an  apparent  Heirs 
Widow,  the  Benefite   of  a  Terce  (e)^Fiz. 
Becaufe  higWife  is  not  Infeft.  If  the  Liferenter 
who  is  qualified  to  Vote  do  not  claim  his  Pri- 
vilege, theFiar  (f)  may  lawfully  Vote:  But 
both  Fiar  and  Liferenter  cannot  Vote   C  S  Jf 
Not  only  Angle  Heretors,  but  alfb   Incor- 
porations or  bodies  Politick,  Infeft  and  in 
PoflefTion  of  2  competent  Free-hold,  have 
Right  to  Vote  in  the  Ele£tion  of  a  Commif* 


■  t^^^^  2  'P^'".  3'Ci&.2.this  IS  c^lledCurUntatSc$tU,  and  is  the  fame 
withthcConfteaeof£«^/4»^(*)2,iA/4^  yoVrheControvcrtcdEleai- 
0*1  tor  the  AireofA/r,  bctmxttu  Alexander d*me  of CafietmalnstheL. 
otI{irBmrnse  indShmiUamCn»mnghame  ofCnninzhame  head,(  #)  who 
in  tne  L  dw  of  England  isTerm  d  ce/im  tfui  vie  or  aTcniiant  for  Life  {4} 
ii,7««*,7o3  xhc  Controvcrred  Eleftion  betwixt  Lieutenant 
genera]  Ramjay  and  %harf  of  Htnjioum  for  the  Shire  of  \Vt9iL9thUn, 
( «f ;  this  is  the  fame  with  the  fT^fcs  Third  oi  Dower  in  the  Law  of 
^^f!''»^.  if)  i.  e^  cnewhoisfeifcdofan  Eftate  of  Inheritance  ex- 
peaanc  upon  aFrcehold,  or  an  Eftate/or Life, (^ )  Aif? 21  P-r^ 3, 

I  floner 
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lioner  for  the  Shire.  So  it  was  refolved  that 
a  Burgh  of  Barony  might  Vote  by  their 
Delegates  {a). 

The  Statutes  of  I.  H.  5.  c.  i.  and  10  H. 
6.  c.  2.  requires  the  Eledlors  of  Knights  of 
the  Shire  to  be  Refidents  therein  at  the  Date 
of  the  Writ  for  Eledtion  :  And  fo  doth  the 
ASi  ri?  Par.  II  J.  6.  But  now  Free-hoders 
With  us  may  Eledt,  tho  they  be  not  actual 
Refidenters  within  the  Shire,  they  Eledt  for 
(  ^  ).  Seing  their  Intereft  in  the  Shire  ceafeth 
not  hj  their  not  Kelidence, 

Of  the  Verfons  who  may  he  eleBed  CommiJJioners 
or  Knights  of  Shires. 

THE  fame  extent  of  land  Rent  doth  qua- 
lifie  Free-liolders  to  be  elefted,  as  to 
Ele£l  Commiliioners  or  Knights  of  the  Shires 
C  c  X  But  none  are  capable  to  be  eleded 
Commiflioners  of  any  Shire  in  Scotland^  or  to 
fit  or  Vote  in  the  Houfe  of  Commons  as  fuch, 
who  are  difabled  to  be  eleded  by  the  Laws 
of  Scotland  (  dj.  And  every  Perfon  that  is  in- 
capable to  be  elected  a  Knight  of  the  Shire  hy 


i  a)  \A  March  i7o^Fol/cek  of  thnt  Ilk.  and  the  Yo'Jng  Laird  of  Or- 
^/yFow  Con  I  rover  ted  Commiflioners    for  rlie  Shire  cA\Renfren>,(  b) 

.    the 
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the  Laws  of  England^  is  incapable  to  be  eleft- 
ed  or  to  fit  or  Vote  as  fuch  in  the  Houfe  of 
Commons  (  a  ).  So  that  Difability  by  the  Law 
of  iSco^/^W  refpefts  only  CommilTioners  from 

.  thence :  £ut  Difability  by  the  Law  oiEnghnd 
h  more  Extenfive,  and  ,refpe£ts  the  Repre- 
fentatives  of  any  Shire  in  Britain.  Some  are 
incapable  to  be  eleded,  \mo.  Becaufe  of  their 
Quality  as  Koblemen  ( ^  ),  or  their  Eldefi: 
Sons  (  c  )• 

2do.  Free-holders  are  incapable  to  be  Mem- 
bers of  Parliament  upon  the  Account  ot  their 

.  Religion,  as  Roman  Catholicjcs^  or  fuch  as  re- 
fufe,  when  required  to  purge  themfelves  of 
the  Sufpicion  of  Popery  by  talcing  the  ^or- 
mula  contained  in  the  Act  3.  Par.  8  and   9 

K.  r.  [  J]- 

'ith.  Some  are  difabled  to  be  elected  Com" 
milTioners  of  Shires,  Becaufe  of  Immaturity 
and  weaknefs  of  Judgment,  as  Minors  [  ^  ~}^ 
Perfons  judicially  interdicted  [/].  ' 

4f(7.  Some  are  incapable  to  be  Chofen,  Be- 
caufe-of  the  bad  Circumftance  of  their  Af- 
fairs ,  As  any  who  hath  a  Protection  current. 


1685  The  Vifcoimt  oi'ltirhMi  SIdeil  Son,  CommiHioiier  for  the 
^hireorR«/>,;uidthelate  Gafeof  the  Lord  HAdd\),  Commiilioner 
iQix.\itS\\\.izQ^Aherde(n  decided  in  the  l>-ailinmenc  cf  G.  'Britain^ 
{d)Kd:Z  Sef.  ^,Var.^^,{e)  Hid  AeciiPar,  ^  Ch,  2.  7  ?nd.l 
W^.   3.    e.   25,   §    8.  (f )  hUckcnxiie  ^bicis :  onthcfaid  At-l  21. 
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is  incapable  to  be  elected,  till  he  Renonnce 

the  fame  [  ^  ].     ^ 

po.  Others  are  incapable  to  be  elected  up- 
on the  Account  of  their  Offices.  As  i.  Mirii- 
fters  of  the  Gofpel  having  Paftoral  Charges; 
So  an  order  of  Parliament  was  iflued  21  May 
1700  to  Eleft  a  new  Commiilioner  for  the 
Burgh  of  Linlithgow  :  In  Refped  WtlliawBef- 
^ins  who  formerly  reprefented  it,  was  turn  d 
a   Minifter,  and  therefore  demitted.  2.  Tho 
Sheriffs  do  ordinarly  Vote  in  the  Eleftion  of 
CommiflionersottheShires,  It's  thought  they 
cannot  be  cledted  for  their  own,  or  any  other 
Shire  [  ^  ].  And  therefore  the  Writ  of  Elect- 
Son  directed  to. every  SherifFbears  this  Clauft, 
2\olii7nus  aittem  quod  tu  7tec  aliquis  alius  vice" 
comes  aliqualiter  fit  ele^us.  3.    Commiifioners 
of  the  Equivalent  are  not  incapable  to  be 
Members  of  parliament  [(;].  But  no  other 
Perfbn  having  in  his  own  Name,  or  the  Name 
of  another  to  his  Behoof ,  any   new  Office  or 
place  of  Profit  created  or  erected  fince  the  25: 
October   1705^,    or  to   be  created  or  erected 
hereafter,  nor  any  CommilTioner,  Secretary 
or  Receiver  of  Prizes,  Comptroller  of  the  Ac- 
comptsofthe  Army,  Commiflioner  of  Tranf- 
ports  or  of  the  Sick  and  wounded,  Agent  for 
Siny  Regiment,  Commilfioner  for  Wine  ]i- 


[  tf  ]  Adl  2  2  P^r:  i.K^W.[h^  M'iltmi  Oificc  and  Authority  of  Shir- 
cenfei 
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cenfes->  Governour  or  Deputy  Governour  of 
anyof  the  Plantations,  Commilfioner  of  the 
Navy  imployed  in  any  Oat-port,  nor  yet  any 
Perfon   having  a  Penfion  from  the  Crown 
during  Pleafure,  is  capable  ot  being  elected  2 
Commiffioner  or  Knight  of  any  Shire,  to  fit 
and  Vote  in  the  Houfe  of  Commons  [  a  ].And 
if  any  Member  of  the  Houfe  of  Commons 
Accept  any  Profitable  Office  from  the  Crown 
his  Election  becomes  void  as  if  he  were  natur- 
ally dead  :    But  he  is  capable  of  being  again 
elected  [  b  ]  :  Which  is  not  extended  to  any 
Officer  in  the  Navy  or  Army,  who  being  a 
Member  of  the  Houfe  of  Commons  receives  a 
new  or  other  CommilFion  in  the  Navy  or 
Army  [_c'].  i\to:  Perfons  any  ways  imployed 
or  concerned  directly  or  indirectly,  about  the 
farming,managing,  or  collecting  the  Cuftoms 
[  ^  }  or  the  Eicife,  or  in  determining  Appeals 
concerning  the  Excife,  or  comptroUing  or  au- 
diting Accompts  thereof  [  r  }  ^  are  incapable 
to  fit  Vote  or  Act  a^  Members  of  the  Houfe 
of  Commons.     And  none  who  fit  there  as  a 
Member,  can  directly  or  indirectly  be  con- 
cerned in  the  farming  collecting  or  managing 
any  of  the  Duties  or  Aids  granted,  or  to  be 
granted  by  Act  of  Parliament,  except  the 
Commiffioncrs  of  theTreafury,not  exceeding 

[-]Tfc/^5.  25,  r^]/^/^,  §.  26.  [c]  Ibid,    §,  2g.[^ji,,3n^ 

;  the 
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the  prefeiit  Number  in  Office,  and  Commif^, 
fioners  of  the  Land  Tax  [  ^  ]. 
6to^Y  oiirLaWjNon-Refidence  within  aShire 
doth  not  incapacitate  any  to  be  elected  to  re- 
prefent  it  in  Parliament.  Ncr  are  Perfons  in- 
capable to  be  Reprefentatives  of  Shires,  upon 
theAccountof  the  Meannefs  of  thcirQuality  if 
their  Eftate  be  competent,  and  no  other  Ob- 
jection ly  againft  them.  And  tho  Free-holders 
who  Elect  muft  be  prefent  at  the^  Meeting, 
and  Sign  tkere  the  Commillion  5  A  Perfon  ab- 
fent  may  be  Chofen  [  ^  ].  But  the  Statutes  of 
1.  H,  $.  c  I.  8.  H,  6.  c.  7.  allow  fuch only 
to  be  elected  Knights  of  any  Shire  as  r elide 
within  the  fame,  at  the  Date  of  the  Writ  of 
Election.  And  the  25  H.  6.  c.i$.  willhave 
them  to  be  alfo  Knights  or  Efquires,  or 
Gentlemen  able  to  be  Knights,&  notYeomen. 
The  Form  and  "Method  of  EleBing  Commijfioners 
for  Shires. 

THe  Freeholders  of  anyShire  orStewartrie, 
who  areQualified  toEleaCommiflioners 
to  Reprefent  the  fame,are  InroUed  in  theShe- 
riff  or  Stewart-ClerFs  Books,  and  their  par- 
ticular  Extents  and  Valuations  are  therein 
fet  down,  that  it  may  be  known  who  hath 
Privilege  to  Eled:,  or  be  Eledled,  and  how 
the  Queens  Supply  and  other  publick  Burdens 
ihould  be^Levied.     And  becaufe  -Alterations 

■>       ■  I  ■    II       >^i  ',    „.i.  ■     LM-i  I  ■     — m"»i*^-'  mf       ■» 

^  a^^  and,  6  H^  and  M.  c.  7*  §  s8»  [  ^J  MAckenxie  Ob(civ.  on  the 

frequent-; 


!' 


OfUlemhefsof  Varlidnient.       '^j 
frequently  happen  by  alienation.  Death   or 
other  Acidents,  they  ought  to  meet  ang  con- 
Veen  in  the  Head  Burgh  ot  their  Keipeaive 
Jurifdiaions  at  the  Michaehnas  Head   Court 
(  a  )  Yearly  to   Revife  the    Eledion    Roll, 
'and  make  fuchAlterations  therein  as  have  oc- 
curred lince  their  laft  Meeting,    If  Gbjeaions 
be  made  againft  any  Perfon  infert  in  theRoI], 
or  craving  to  be  infert,  when  no  Parliament 
is  fitting  or  called,  the  Meeting  ought  to  ap- 
point and  intimate  a  particular  Diet  to  the 
contending  Parties  to  wait  upon  the  lords  of 
Seifion,  in  Order  to   a   Determinatioji,  who 
\vi\\  Decide  the  Controverfy  at  the  Day  pre- 
fix t,  Summarly  according    to  Law,  upon   a 
Supplication,  without  fartherCitationorPro- 
cefs  I  h.) 

The  Adl  113  Far.  11.  J.  6.  Ordains  the 
Commiffioners  for  Shires  to  be  Elected  at 
the  firft  head  Court  after  Viuhaelmafs^  or 
when  the  Free-holders  pleafe,  or  the  Sove- 
reign Ihall  require  th^m.  But  now 
theFreeholders  ufe  not  to  Elect  at 
Michaelmafs^  or  at  any  other  Time,  till  they 
le  required  by  a  Writ  from  the  Sovereign  un- 

*— ^ r  I ■  T  -  I.-  Ill  I J 

{a)  Sheriffs,  Stewaitr,  and  Bvuliics,  are  obJigcd  to  hold  three  H'^d  *' 
Couits  Yearly,  the  firft  upon  the  firft  Tueiday  after  the  i^,  January 
jhc  fecond  upon  tke  firft  f  ut^fday  after  Law.Sundsy,  the  thjia  upoa 
the  fiift  Tuefcday  after  the  29  Septemhr,  which  is  -Michae/majsddv 
at  which  Courts  Freeholders  owing  Suit  and  Pre  fence,  mu  it  be  vidcnt 
andfuchasowe  Suit  only,  muft  fend  iufficient  Suiters,  /.  e.-^hhMcn 
to  attend  for  them,  and  ieiye  ppon /nqucfts,   A6i  71    Parm6    7 

der 
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dcr    the  Great  Seal  of  Bn>itf/;/,  dire£l:ed  to 
the  iSherifs  and  Stewart*    of  the  Refpedive 
Shires,  and  Stewartries  {a).  The  Sheriffs  or 
Stewarts  are  to  publilh  the  Call  and   Diet  of 
the  Parliament,  and  the  Diet   appointed    for 
Eledlion  at  theHeadBurgh  of  theShire,orStcw- 
artrie,  upon  a  Market  Day  betwizt  lo  and 
12  Hours  in  the  fore-noon  ^    and  alfo  make 
Intimation  thereof  on  the  next  Sunday  there- 
after at  the  Door  of  every  Parilh  Church  Im- 
mediately after  the  Ferenoons  Sermon,which 
Diet  ofElection  mud  be  1 2 days  before  the  meet- 
ing of  the  ParliameTit  {b  ).  Albeit  the  Free- 
holders feldom  ever    chufed  Commilfioners 
to  Reprefent  them  in  Parliament    or  Con- 
vention  of  the  Eftates,  till  they  were  re- 
quired to  do  it  i  yet   it   was  refolved-  (  c  ) 
that  where  they  chufe  at  WchaeltMafs  Head 
Court,  they  cannot  Elect  de  novo^  upon  a 
Writ  from  the    Sovereign-,  and  an   Election 
at  the  M/V)&^er/w^j  Head  Court  was  fuftnined, 
tho  no  previous  Intimation  thereof  was  made 
to  the  Free-holders,    in  refpect    the  Act  of 
Parliament  appointing  the  annual  Elections 
to  be  at  the  faidHead  Court,  ferved  both  for 
Warrant  and  Intimation  of  the  Election  [^d^ 
The  Freeholders  meet  on  the  Day  prefiit, 


{'a)6.^  c.6.§.s.  (  k)d.  A^iT.  (f  )TheCa{c  of  the  Shire  of 
PtfT/Mn  the  Convention  167 J?,  {d)  N9V ember  26.  1703.  The  double 
Elciftions  of  Staartoi  'SMrraj,  and  DtugUs  of  I.gUfha'K  %  ioi  the 
Stcwartry  oi  Orkney, 

in 
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for  the  Election,  in  the    Sheriff  or  Stewart 
Court,  betwiit  JVlidday  and  two  a  Clock  in 
the  afternoon,     where  no  other  perfons  are 
allowed  to  be  prefent,  but  fuch  as  they  call  in. 
The  Gommilhoner  laft  elected,  or  in  his  ab- 
fence,  the  Sheriff  or  Stewart  Clerk  asketh 
the  Votes  (  conform  to  the  laft  Roll)  who 
ihall  be  Prefes,  and  who  (hall  be  Clerk  [^  ]•  a 
Sherififs  alTuming  and  continuing    to  prefidc 
at  an  Election  of  Knights  of  the  iShire,  not- 
withflanding  that  the  fame   was  protefled 
againft  by  fomeof  the  Electors,  was  fuftained 
to  annul  the  Election  [  ^  ].       ^ 

The  Prefes  and  Clerk  being  chofen,  if 
there  be  any  Freeholders  prefcnt,  that  were 
not  formerly  Inrolled,  or  have  not  taken  the 
prefcnt  Oaths  to  the  Government,  in  the  Ca- 
pacity of  Electors,  they  produce  their  Char* 
ters  and  Seilins  to  inftruct  their  Titles.' 

In  England  if  the  Election  of  Knights  of 

the  Shire  is  not  determined  upon  the  View, 

with  Confent  of  the   Freeholders  prefent  5  a 

Poll  is  required  to  clear  the  fame.    And  every 

Freeholder  muft  before  he  is    Polled  fwear 

that  he  is  a  Freeholder  of  that   County,  and 

bath  Freehold  Lands  orHereditaments  of  the 

yearly  Value  of4o  ShillingsSterling  lying  at 

fuch  a  place  witliin  the  faidCoanty,  &  that  he 

hath  not  been  polled  before  at  thisElcction[c]. 

■  ■  I    ■  •         I  ■  ■"'■  I  till  I'    »'  I  I  II        !■  J 

[a]d  A6tir.  [b  \^  Decemb  r  I  o  Tae aoubic  ^licot  ;  ns  of  the 
Shiic  of  H^t^teuu, Lota  'BafilHamiltounQmira  William  St»ait.  [f  ] 
rands.  PP's-f,  aj.^»3. 

If 
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If  no  Objection  be  made  againft   theFree- 
holders  Titles,  the  Oath  of  Allegiance  is  ad- 
iriiniftred  to  them  by   the  Prefident   of  the 
Meeting,and  they  muft  alfo,    if  required    by 
any  Voter,  take  the  Oath  of  Abjuration  [a  ], 
and  the  Formula  againft  Popery.    But  Law 
obligeth  not  Quakers  to  take  a  formal  Oath, 
but  only  to  make  a  folemn  Affirmation  in  the 
Prefence  of  Almighty  GOD  the  Witnefs   of 
the  Truth  of  what  they  fay  [  ^  ].  If  any  per* 
fbn  ftay  and  Vote  without  Qualifying  him- 
felf  in  manner  forfaid,  his  Vote  is  null    and 
Ije  is  liable  to  looo  pound  Scots  of  Fine  [  c  }. 
Jff ter  the  new  Electors  are  qualified  to  Vote, 
their  Names,  with  the  particular  Extent  or 
Valuationof  their  Lands  are  inrolled.    And 
no  Objection  will  be  received  or  heard  aganit 
atiy  Elector  after  Voting,  pro  i^a  vice,   that 
was  not  propohed  before,  ^nd  where  Objecti* 
onl  are  timeoufly  made^-and  not  cleared  or 
acqaiefced  to,  theObjector  muftprot^ft  againfl 
Ibch  Per fons'  being    allowed   to   Vote,   and 
thofe  who  difrelifli  the  Objection   proteft  to 
the  contrary  V  and  Inftruments  muft  be  taken 
upon  the  Objection  and  A  nfwers,  narrating 
the  fame  [  d  ].  Therefore  Proteflations  taken 
againft  an  Elector  were  found  to  be  Illegal  ^ 
in  regard  tKey  bore    not  that  Inftruments 
were  taken  thereon  [  ^  ].  And  where  Minority 

Aft  zx.  f^r.  3  CA.a.  [  *  ]  z6  Ju'y  1705.  L.  'Balgpun  contra  CMmlodden. 
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or  Non-age  is  Objected  againft    an  Elector  ^ 
it  muft  be  inftantly  verified  [  ^  ].  Albeit  E- 
lectors  muft  both  inftruct  their  Titles  by  pro- 
ducing their  Evidents,  and  be  qualified  by 
taking  the  Oaths  to  the  Government  before 
they  Vote  •,  otherwife  their  Votes  will  not  be 
fuftained5[^]:  yet  thefe  having  once  taken  the 
Oaths  at  an  Election,  were  not  found  obli- 
ged to  take  them  over  again  in  the  fame  Ca- 
pacity [c].  nor  are  they  bound  to  produce 
their  Rights  at  every   Election  ^  but  it   fuf- 
iiceth  that  they  once   produced  tJiem,  and 
ftand  Inrolled  in  the  Books  of  the  Jurifdiction 
as  Electors  who  Voted  before  [  ^  ]. 

Elections  muft  be  free,  and  Free-holders 
'muft  not  be  Overawed  in  the  giving  of  their 
Votes.  Therefore  Noblemens  coming  in  and 
remaining  with  them  at  the  Election  was 
found  to  bean  Ineroachment  upon  the  Free- 
dom of  the  Barons  [^  ]•  And  that  Elections 
may  proceed  the  more  fairly,  It's  fufficientto 
caft  any  Knight  of  the  Shire,  that  he,  after 
the  Tefte  [  /]  of  the  Writ  of  Summonds  to 
Parliament,  or  after  the  place  became  Vacant, 


[  ^  ]  </.  Aft  2 1 .  [  *  ]  3  o  ]n]y  1 698  Robert  Hall  of  THlhar  for  the  Burgh 
QiiKcnjrexo.  [c  lii Dteember  170c  The  Conrroveitcd  Ekdion  foc 
thz  Shite,  oi  Air ^lAi  Jthn  Campbell  oi  ShanksUMac$ntra  ]ohn  'Brif" 
Ifln  Young«"r  of'Bifheptoun,  [  d  ]  %.  January  1701  inter  eof(^eni. 
[  (?  ]  9  December  ■  700  '1  iicdouhie  Ele6tjcn  oi  the  Shire  ct  WtgtQftny 
'LotdV>4scil  Hamilton  centra  U'tlit'am  Stnart,\_f]  i  e.  TheUiipaitof 
the  Writ  containing  th«  Date,  which  begins  with  thcle  Words  Ttfit^ 
mifffikCf 

did 
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did  before  the  Eledion  diredly,  or  indirec-^ 
ly  give,  prefent  or  allow,  or  promife  or  in- 
gage  to  give,  prefent,  or  allow  Money, 
Meat,  Drink,  Intertainment  or  Provifion  to 
any  Voter  in  Particular,  or  to  the  County  in 
General,  or  for  their  Behoof,  in  order  to  be 
Eleded  [  a  ].  and  ColledtorF,Supervifors,  Gag- 
ers  or  other  Officers  or  Perfbns  concerned  ot 
Imployed  in  the  Charging,  Collecting,  Levy* 
ing  or  Managing  the  Eicife  [  b  \  and  Gom- 
miflioners,  Collectors,  Comptrollers,  Search- 
ers or  other  Officers  or  Perfons  concerned  or 
Imployed  about  the  Cuftoms  [  c  ]5  are  dif^ 
charged  to  tamper  with  Electors,  or  indea* 
vour  to  influence  them  in  their  Voting  by 
Word,  Meflage,  Writing,  or  otherways,  un- 
der the  Pain  of  100  lib.  Jier.hdK  to  the  In* 
former,  and  half  to  the  Poor  of  the  Pariih 
where  the  Offence  is  committed  -,  and  fur- 
ther to  be  Incapable  for  ever  of  any  Office  or 
Place  of  Truft  under  the  Crown. 

All  Commiffions  of  Election  for  Reprefen- 
ting  a  Shire  muft  be  figned  by  6  Barons  or 
Free-holders  at  leaft,  according  to  the  AcC 
H5  P^r.  II.  J.  6.  ^Mt^Ht  George  Mackenzie 
inclines    to  think  [J]  that  a   Commiffioii 


Sub^ 
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Subfcribed  by  fewer,  would  be  effectual,  if 
Intimation  was^duly  made,  and  five  only 
(for  example  )  came  to  the  Election  ^  in ref^ 
pect  theAbfence  of  the  Barons  fhould  not  be 
prejudicial  to  the  Shire  .*  Albeit  many  in  the 
Convention  1678  were  of  opinion  that  no  Re- 
presentative from  Tiny  Shire  ought  to  be  aU 
Idwed  to  Vote,  unlefs  he  be  Clothed  with  3 
Legal  CommilEon  in  the  Terms  of  the  for- 
faid  Statute.  And  in  fome  Shires  fix  Free- 
holders  perhaps  are  not  to  be  found. 

The  Commiffionmuft  be  voted  and  figned 
by  the  Freeholders  prefent  at    the  Meeting, 
and  not  hy  Proxies  [  ^  j.And  herein  the  flec- 
tion of  Knights  ofthe  Shires  differs  from  the 
flection  of  the    1 6    Peers   who  are    allow- 
ed to  be  Voted  by  Proxies    [  ^  ].  So  one 
hiving  Subfcribed   a  Commiffion  as  Procu* 
r^or  for  an  abfent  Free  holder  ^     the  Par- 
liament ordered  his  Name  to  be  blotted  out 
[  c  l.The  Commiffion  muft  alfo  be  figned  hy 
the  Cferfc  of  the:  Meeting  [  d  ].  For  the  Clerk 
being  a  publick  Servant   of  the    Shire,  and 
anfwcrable  for  his  ^dminiftration,  is   prefu- 
mc4  tcrmark"rxa:6Hy  what  i^  done,  and  not . 
to  fufFer  ialfe  Subfcriptions  to  be  put  to  Com- 
miflions,  which  hath  hQcn  done.    The  Free- 


[^4]  A.£V  V^.r^r  IS,  jF,6.  [*]6.  A.  c.  2^.  [«]  T4  l>[ovember  170^^ 
Corrimiftioti  to  Mr.  Korie  M^Qkenzi  e  of  Vrefionhai ,  for  being  one  of 
\h€  Rcprcfentativcs  of  the  Shire  dCroinarty .  \  d^  d,  Acu;?- 

C  hold- 
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holders  muG:  not  only  be  prefent  at  Voting, 
but  alfo  muft  Sign  the  Commiffion  be* 
fore  Diflblution  ©f  the  Meeting  ^  otherwaya 
their  Votes  will  be  rejefted  [  ^  j.  So  a  Com^ 
milFion  was  annulled  upon  this  Ground,  that 
it  was  Subfcribcd  about  12  Months  after  the 
pretended  Eledion  at  4  feveral  places  [  ^  ]. 
Tbis  was  alfo  fuftained  asaNuUity^that  two 
ot  the  Subfcribcrs  were  abfent  from  the  E* 
leflion  [  c  ]. 

The  Clerk  of  the  Meeting  after  the  Eleai- 
on  is  over,  returns  the  Name  of  the  Perfon 
Elefted  to  the  Sheriff  or  Stewart,  who  an- 
nexeth  it  to  his  Writ,  and  returns  the  fame 
into  the  Court  out  of  which  the  Writ  I(^ 
fued[^} 

In  cafe  of  a  Vacancy  through  the  DeatK 
or  legal  Incapacity  ot  any  Commiffioner  for 
a  Shire  or  Stewartry,  a  new  Meniber  fhall  be 
Eledled  in  manner  forefaid  in  his  Room,  by 
the  Shif e  or  Stewartry  that  chufcd  th«  for- 
mer^ [^  ]:  Thoit  have  only  Right  to  Elc^ 
by  Turvis  with  another  Shire. 


ber  \  696  The  Controvcrfcd  Commiifion  gtartted  by  the  Shire  of  ^Igin^ 
and  Yorrei  to  Sit  K  obert  Gardin  of  G§rdon/i9itn  [  c  ]  IHd.  [d]  6.  A.  • 
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Cdncermng  the  EUBion   of  Corhmiffioners  foi 
Biirgbi. 

ALL  the  Royal  Burghs  in  Scotland  are 
now  Reprcfented  in  the  Hbufe  of  Com- 
nionsby  15  Commiflioners,  called  ths  Citizens 
and  Burgejjes.  The  Town  of  Bdinhnrgh  is 
Priveleged  to  Elect  and  fend  a  Reprefenta- 
tivefor  itfelf  to  the  Parliament,  but  no  other 
particular  Burgh  can  do  fo  :  for  all  the  reft 
are  divided  in  14  Claffes  pr  Diftricts-,  and 
every  Diftrict  of  Burghs  hath  Right  to  Elect 
and  fend  but  one  Member  to  the  Houfe  of 
Commons. 

The  14  Dfflricts  ofRbyal  Burghs  in  Scotland; 


Tayn 
Dingwall 
Dprnock 
Wctk  ^n1i 
Kiikwal* 

Aberdeen 

Montrofs 

Brechin 

Abferbrothick 

Inncibcivic, 

Dyfait 

ICjrkaidie 

Bjrunt-lfland 

l^nghorn. 

Haddingtoun 

Jedburgh 

Dumbar 

Northbcrwick 

Lawder 

Wgtoun 
^nithern 
New  Galloway 
Itianrawer, 


)      Perth 

\       Dundee 
^4«  ^y^  Andrews 
V      Coupee 
^      Forfar, 

|f      Inneikeithing 
^  7   *ytirling 
.       Dumfermling 
^       Cuhofs 

Queensfcrry, 
)      Linlithgow 
^      J'elkirk 
^OLancrk 
>      Pccblcsi 

Air 
Irving 
■  (J  Roihlay 
Invcrary 
Campbcltoun. 


)      Elgin 

'      Bamff  ( 

>i.  Cullen 

<      Invdrui^y  ' 

"      Kintoie*  ' 

^     Anftruther  Eafter ' 

Pitrtnweem  ( 

•5.Crail  . 

.     AiftrutherWeftcr^ 

ivjl  rcnnic,  • 

I  Giafgow 
Dumbartoun 

^g.  Renfrew 
Ruthciglcn. 

Dumfries  *■ 

ijirkcudbrighr,  J 

^  J  Annan  V 

Lochmabcn  i 

iJanquhai,  ^ 


►r4 
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56  The  Law  of  Ekclion^ 

The  meeting  for  Election  fhould  be  held 
at  each  Burgh  ia  every  Diftrict  by  Turns: 
and  each  of  thefe  Burghs  prefide  by  Turns 
[  ^}  according  to  their  Seniority. 

For  electing  the  Fifteen  Reprefentativesof 
the  Boroughs,  Writes  under  the  Great  Seal  of 
Britai7iaxc  directed  to  the  feveral  Sheriffs  and 
Stewarts  in  Scotland  for  that  End.  The  Sheriff 
of  Mid  Lothian  on  Receipt  of  the  Writ  di- 
rected to  him,  directs  his  Precept  to  the  Lord 
Provoft  of  Edinhurgh^  to  caufe  a  Burgefs  be 
Elected  for  that  City.  AM  thereupon  the 
Town  Council  elect  one  by  Plurality  of 
Voices.  Where  the  Votes  are  equal,  the  Pro- 
vofl:  hath  the  Calling  Vote.  The  common  "^ 
G'erk  of  the  City  certifies  the  Kameof  the 
Perfon  Elected,to  the  Sheriff  oiMid-oLthian, 
who  annexeth  it  to  his  Writ^and  returns  the 
fame  to  the  Court  from  whence  theWrit  lilued* 

The  other  Sheriffs  and  Stewarts  in  Scot- 
land^ do  alfo  upon  Receipt  of  their  feve- 
ral Writs,  direct  their  Precepts  to  every 
Royal  Burgh,  within  their  refpective  Shires 
or  Stewartries,  iiientioning  the  Contents 
and  Date  of  the  Writ,  and  commanding 
each  of  them  fotthwith  to'Etect  a  Com- 
miffoner  (  as  thky  ufed  formerly  to  Elect 
Commiffoners  to  tf-?e  Parliament  of  Scotland) 
to  meet  at  the  prefidin?;  Borough  of  their  re* 
fpective  Diftrict  iherein  named,     upon  the 

30  Day 
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50  D^y  after  the  Teftc  of  the  Writ  -,  and  if 
that  happen  to  be  Sunday,  upon  the  next  Day- 
after,  to  choofe  their  /Jurgefs  for  the  Parlia- 
ment, In  the  Election  of  Comnuinoners  for 
chnfing  BurgefTes  to  the  Parliament,  none  are 
capable  to  vote  but  fnch  as  take  the  Oath  of 
.Allegiance,  and  alfo  [  if  required  by  any  of 
the  Voters  ]  fwear  the  Abjuration  Oath,  and 
fign  the  Formula  agaiiift  Popery  :  Unlels 
they  be  Quakers,  who  in  ftead  of  fwearing 
formally,  are  only  bound  to .  declare,  in  the 
Prefence  of  Almighty  GOD,  the  Witnefs  of 
the  Truth'  of  what  they  fay  (a).  And  the 
Provoft  or  chief  Magiftrate,  where  the  Votes 
are  equal,  cafts  the  Ballance  by  his  decifive 
Vote. 

Such  only  as  are  capable  hy  the  Laws  of 
Scotland^  can  be  chofcn  to  reprefent  a  Burgh, 
or  Diftrict  oi  Burghs  there,  in  the  Houfe  of 
Commons  of  Great  Britain  \Ji\,  And  every 
Perfon  difabled  by  the  Law  of  England  to 
reprefent  any  City  or  Burgh,  is  difabled  to 
be  Eledled,  or  to  fit  as  a  Citizen  or  Burgefs  in 
the  faid  Houfe  of  Commons  [c\ 

A  Peers  eldeft  Son  was  found  incapable  to 
reprefent  a  Burgh  in  Parliament  [d]. 

By  the  Statute  of  i.H.'^.  c.  i.  Citizens  and 
Burgefles  fhould  be  Refidenr  and  Free  in  the 


•r- 


(a)6'.^.c  23.$.  13.  14.  (if)  ^i^^' Seff.  4  tar.Q^A..  (c)  6.A 
c.T.  §.  30  (d)  7.0  March  i68p.  The  controverted  Elections  foithc 
Bui^h  o^Linlithga-Kf^  the  Lord  TJ^nn^flQun  CQnua  WHliam  ^nfinsi 
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Citie§  or  Boroughs  they  are  Eledcd  for.  And 
|t  hath  been  Refolved  by  the  Parliament  of 
Scotland  [i^Q,  That  no  Pcrfon  can  be  Eledled 
Commiiiioner  for  a  Royal  Burgh,  unlels  he  fee 
a  Burgefs,  and  ^  kefiduig  1  ratficking;  Mer- 
chant therein.  £ut  this  is  not  obfcrved.  How- 
(pver  no  Perlon  can  be  tledted   a  Burgefs  fpr 
the  Parliamentjbut  he  who  isTwenty  one  Years 
of  .^gecompleat,  and  a  Proteilant,  and  ha^:h 
previoufly  taken  the  Oaths  to  the  Government, 
and  purged  himfelt  ot  any  Sufpition  of  Popp- 
yy,    by  taking  the  Formnla^  it  required  to  do 
it  [/^].     No  Sheriff  can  be  chofen  a  Burgefs  of 
Parliament  [/]  ^  nor  yet  can  any  Perfoh  who 
hath  a  Protedtion,  be  Eleded,  till  he  renounfc 
the  fame((i.)Neithercan  anyPerfon  who  is  con- 
cerned diredly  or  indiredly  in  any  Impioy- 
m^nt   about   the  Cuftoms  [^1,  or  the  Excife, 
or  in  the  Decifion  of  Appeals  about  the  Ex- 
cife,  or  Comptrolling  or  Auditing  ^  ccompts 
thereof  [jfj,  is  capable  to  fit,  vote,  or  a6t  as 
Members   of  the  Houfe  of  Commons.     And 
none  who  fit  there  as  a  Member  can  be  direft- 
ly  or  indiredly   imployed   in  the  Farming 


\y  (a)  $  Aftgnfi  i6gt.  The  cafe  of  the  double  Elections  for  the  Burgh 
of  North  ■'Berwick,  Ge^rce  Suittte  contra  Lhar/ts  b/.ditUnd  Etdem  die, 
the'ciilc  of  S  r  Patritk  Murray  Coinmiffioner  for  the  Town  or  Se/hrf, 
and  alio  I  he  cafe  at  Mr.  John  Dimpfier  Gommiflioner  foi  Jnnerkeith. 
inx-  i})  ^ct,  8.  Ujf.  ^,Var.  Q.  -^,  7  &  "8 :  Jf^;  3 .  c  < .  $  8.  {c) 
i) Alton's  Orficc  aitd  Authority  01  »ynctiffs,  cap^9z,     (d.)  jitt.  il:  par. 

Col- 
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CoUcfting,  or  Managing  any  of  the  Duties  or 
Aids  granted  or  to  be  granted  by  the  Parlia^ 
ment,  except  the  CommilTioners  of  the  Trea- 
fury,  not  exceeding  the  prefent  Kumber  in 
Office,  and  Commillioners  of  the  Land  Tax 
[a].  Where  the  Votes  o4  the  Commiflioners 
trom  the  feveral  Burghs  of  any  Diftrift  are 
equal-.  The  Commiflioner  of  the  Prefiding 
Borough  hath  the  cafting  or  decifive  Vote, 
befide  his  Vote  as  Commillioner  for  the  Burgh 
he  was  fent  from  [^]. 

The  Law-givers  have  ufed  the  fame  Pre- 
caution, to  prevent  Tampering  and  Bribery 
in  the  Eledtion  of  Burgefles  and  Citizens,  as  in 
the  Eledlion  of  Knights  of  the  Shires  [c].  And 
both  theEleftion  of  the  Citizens  and  Burgefles, 
and  the  Election  of  Commiffioners  for  chufing 
them,  muft  be  free  without  any  Conftraint 
upon  the  Voters.  Therefore  a  Commiffion  to 
Reprefcnt  a  Burgh,  was  found  null  and  vo/d, 
for  that  the  Magiftrates  had  menaced  thofe 
who  offered  to  proteft  againft  Ciandeftine 
Marking  of  the  Votes,  and  threatned  to  break 
their  Heads  who  Voted  for  another  Man  [d]. 


;■->  -—  .i,3f:vs<. 


■~^.y^_:^ 


«-  {a)  s.  &6.  W.  &c  M.  c,  7,  J.  s%.  {b)  Act  8  SeJT  a.  p4r.  Q."  A. 
(c)  7^^,3.^.4.  s&6,Pr.^:A/.c.  20.5.4P.  i,5c«3  W.Vc.^c:[d] 
21  March  \6%9,  The  double  Elections  for  Jcdbttrgh  ^Rtbtrt  Atnfi: 
^orvrra  Adam  Ainfit^ 

What 


.V..C.40)      -  ;- 

Jftoat  the  l^mliament  of  Scotl3:adL'ihj$th 
been  in  life  to  do^  and  vphat  the  Houfe 
of  Commons  iijually  do^  in  the  Cafe  of 
Controverted  Elections  h ought  before 
them^ 

As  the  Eledlion  of  Membjers  of  Parlia-  1 
ment  ought  to  be  free;  fo  the  Freedom  of 
Speech  and  Debates,  on  proceedings  in  Par- 
lianient  ought  uot  to  be  Impeached  or  quefti- 
oned  in  any  Court  or  Place  out  of  Parliament 
[  a  ].  And  no  Member  of  the  Houfe  of  Com- 
mons can  abfcnt  himlelf  from  it,  without 
leave  from  theHoufe  entered  inthe  Jurnal[/']. 

For  difcouraging  unjuft  and  malicious  Ob- 
jeSioDS,  and  reftraining  Officious  and  Pre- 
fumptuous  Voting  in  Ele6lions;  By  Our  Law, 
the  Voter  quarrelled  inftrudting  in  Parliament 
his  Right  to  Vot^e,  the  Objecter  fhould  pay 
his  Expences,  and  farther  be  fined  in  500 
Merles  ^cots  ^  And  if  the  Objection  be  fu- 
ftained,  he  who  Voted  illegally  is  liable  to 
pay  the  Objectors  Expences,  and  500  Merks 
befides  [  c  ].  But  fometimes,  efpecially  in 
dubious  Cafes,  The  Parliament  of  Scotland 
allowed  the  Objector  to  with^draw  and  paft 
from  his  Proteft  \^d\    And  one  of  three  com- 


(^)  I  J^' ^nd.V/.ch.2.'     (^)6H.  8,    c.  16.     {c)kdizz.V^x.   j 
ch.  i.  ,  {  ^)  25  May  T705,  Sir  Thomas  K^lpatrid'  of  Qloibttrn  againft 

the  ^•V.^ions  fcr  rhe  Shire  of  I>/f,7j/r/Vi. 

pctitors 
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petitors,  whp  flood  as  p.eprcfentative$  of  a 
Shirein  a  Controverted  Election,  havii^ae- 
ceptcd  a  Commiiiion  from  another  Shire  ^  the 
other  two  were  admitted,  without  rcmit^ 
ting  the  Free-holders  to  a  new  Election  [a]. 

Protefting  and  taking  Inftruments  againff 
any  Elector,  whofe  Title  is  quarrelled  a^  the 
tim^  before  Voting,  and  inferting  the  Ob- 
jections fully  and  pamcuUrly  in  the  Infou- 
ment,  is  a  piece  of  foneceflary  Solemnity  by 
the  Law  oi Scotland:,  That  no  objection  a- 
gainfl:  fuch  aVotcr  could  be  moved  or  infifted 
upon  inParliament,exceptwhat  is  contained 
in  fuch  an  Inftrument  [/>  ];  And  Objections 
againft  Electors  behoved  to  be  advifed  as 
ftated  in  the  Inftrument  taken  againft  their 
Voting  [  c  ].  In  the  Cafe  of  a  Controverted 
Election,  the  Parliament  of  Scotland  allowed 
one  to  adminiculate  and  fupport  his  Commif- 
fion,  by  proving  that  one^  of  the  Elector! 
who  fubfcribed  his  Competitors  CommiiFion, 
did  truly  Vote  for  himfelf  ^  and  a  Diligence 
[/jtociteWitnefTes  for  that  end  was  grantedfO* 


(■  a  )  2.8  May  \7o-^^S\i?atrid'  Hisme  and  Sir  Jtha  Swintoftn  Com  • 
aiilli oners  foi  the  Sh nc  of  8 erwiek.  (b)  Aft  2:  Par.  3,Ch.  2.  (c) 
:  J an^sary  ijo's  The Conri.'f.rcd  CommiHions  from  the  Shire 
o\  Air  CO  Mr.  John  Campbell  of  thAnkpomn,  and  John  'Brisbane 
younger  of  Bi/^jo/jfo***',  [d  )  Precepts  Iflbed  one  ^^Tiinik  Witn:'ll?s 
commanding  them  to -appear  and  giv-;;  evidence,  are  in  the  Lav;  of 
S^C9tland  termed  DVtgenccs ',  Ke^caufii  the  uler  thereof  is  excufed  fiom 
Negligence  j  having  done  his  endeavour,  tho  inefi-^cmally,  te^tt  the 
Witneiles to appcir.  [e)  zi  May  \7o-i.  The  Controverted  Elec- 
tions of  the     SWuz  of  Eaft-Lo,'^i/:m  Sir  Getrgc   $uic:e  contra  L'. 


Bjr 


.  'if  Ue  Law  of  Election]  * 

By  the  Law  of  England,  that  Write 
may  be  timeoufly  returned,  any  Sheriff  or 
other  Officer  to  whom  the  Execution  ofanjr 
Writ  to  Parliament  is  intruftcd  not  making 
Return  thereof  to  thcClerk  of  the  Crown  (a) 
in  the  high  Court  of  Chancery,  on  or  before 
the  day  that  the  Parliament  is  called  to  meet, 
till  after  14  days  from  the  Eleftion,  forfeits 
for  each  Offence  500  Pound  fterUngj  half  to 
the  Sovereign,  and  half  to  him  that  fhall 
fue  by  Aftion  of  Debt,  Bill  (  b  ),  Plaint  (c) 
or  Information  (  d  ),  in  any  Court  of  Re- 
cord at  Wejimznifter^  wherein  no  efToign  (  ^), 
proteaion,  or  Wager  of  Law  (/  ),  fhall  be 

[jJThcre  arc  two  Clerks  of  thcCrown  \T\EmgUnii,i\\c  oncinChanccty, 
&  the  pthcr  in  thcQuccns  Bcnch^Thc  lattcrsbufincfs  is  toRcad,Framc 
and  Recond  all  Indictments  againft  Traitors,  Felons,  and  other  Of- 
feadcrs  ariaigned  in  the  Queens  £ench  upon  any  piiblick  Crime,and 
hcis  othcrways  termed  Clerk  of  the  Crown- OfRcs.  T^hc  former 
here  fpokcn  of,  is  an  Officer,  who  by  himfelf  or  his  Deputy  conti- 
nually attends  my  Lord  C  hanccllot  orLord  jfifecpcr  for  fpccial  matteti 
of  JcatcbyCommiffiononthc  like,  cither  immediately  from  Her 
Majefty,or  from  her  Council,  {b)  Bill  is  a  Declaration  in  JTriting, 
•xprelfing  fome  Fact  complained  of,the  Damages  thereby  fu£ered,and 
Petitioning  ^rocefs  againft  the  Defendant  for  Redreff  ^  (c)  i.e. 
The  propounding  or  exhibiting  an  Aaion  iu  Writing,  {d)  i.  e.  i^ 
Declaration  upon  the  breach  of  fome  Law  wherein  a  Penalty  is  oid-iin- 
ti  to  be  paid  by  the  Tranlgreflbr  to  the  party  that  lues  for  it.  (e)  i.  e. 
Excufe  for  his  abfence  when  fummond  to  appear.  (/)  Ic^s  p  peculi  <>  r 
Cuftom  in  EmgUn4  (  no  where  elfe  that  I  know  obfer^  d)  That  where 
pnc  i$  fued  for  a  t>cbt,  which  the  Plaintiff  (  or  f  ucluer )  cannot  in- 
muct  or  prove bySpecialty  f  i:  c:  by  Bond,  Bill,  or  the  likelnilrir- 
ment^  the  Defendant  is  allowed  to  Wir^f  his  LsT»y  that  is,  to  Put 
in  Surety,  that  he  will  mskehis  L*m,  i,  c.  Diicharge  himfelf  of  facii 
a  Debt  at  a  certain  day,  by  fwcaring  that  he  doth  not  owe  it,  or  auy 
part  thereof,  and  adducing  fo  many  of  his  Neighbours  as  thp  Courc  ^ 
fhali  think  fit,  ready  to  fwcar  that  they  believe  it  to  be  true,  wl.ar 
he  hathfwoin,    Audihc finding  Surety  to  do  ihis^  is  called  Wager ./ 

allowedly 


Ofyiemhers  of  Vinrliamenf.  Sj.3 

allowed,  and  but  one  Imparlance  {a  \    And 
jFor  preventing  undue,faife,or  doublcReturns, 
Sheriftsnot  returning  the  Commiliioiiers  E- 
Jeded  tor  Shires  or  Burghs,  forfeit    and  pay 
loo  Pound  to  the  Queen,  and  as  much  with 
Cofts  to  the  Perfon  Elefted,  and  not  duly  re- 
turned :    And  farther  are  liable  to  a  years 
Iinprifonment  without  Bail     b  \    And  the 
chief  Magiftrate  of  any  City  or  £urgh  return^ 
ing  others   to   the  Sheriff  than  fuch  as  are 
Elefted,  forfeits  40  Pound  to  the  Queen,  and 
the  like  Sum  with  cofts  to  the  Pcrlon  cbofen, 
and  not  returned.    Andif  a  Knight,  Citizen 
or  Burgefs  returned  by  the  Sheritf,  is  put  out 
by  another  coming  and  ferving  in  his  flace. 
That  other  forfeits  100  Pound  to  the  Queen, 
and  as  much  to  the  party  grieved  {c  )^ 
Which  Penaltiesmuft  be  iucd  tor  within  three 
Months  after  the  Parliament  Commencttb, 
by  th«  Parties  ^  And  in  cafe  of  their  Neglect* 
by  any  Perlon  thereafter*  Adion  is  given  to 
any  Perfon  duly  £led€d,againft  the  Office^ 
or  Perfons  making   or  procuring  faJfe   or 
double  Eledionj  in  any  of  the  Courts  of  Re- 
cord ^tWeftmifii^er^  for  double  Damage^ and 


full 
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^iliII  cofts  of  the  Suit.  Ajid  Contrafls,  ftrp- 
,  inife^.  Bonds,  or  Secuiitk^  given  to  procure 
fiiif  fuch  i2eturn^  are  not  only  Void,  butalfo 
the  giver  forfeits  300  Poiind  ,  one  third  p;^rt 
thereof  to  the  Sovereign,  a  third  to  the 
Poor  of  the  Coui>ty,  City,  or  Place  concerned^ 
and  a  third  to  the  Intormer,  with  his  Cofts  to 
he  recaveted  in  any  ot  the  foref^idCourts  C^^. 
The  Clerk -ot  the  Crown  keeps  a  Record 
of  all  Returns,  and  ^Amendments  thereof 
patent  to  all  Perfons.  And  if  he  tail  to  enter 
any  Return  within  fix  days  -,  or  if  he  alter 
it  without  Order  of  the  Houfe  of  Commons, 
or  give  aCertificate  of  any  Perfon  not  return- 
ed ^  he  forfeits  500  Pound  Toties  qmties^ 
to  the  Party  grieved,  and  irrecoverably  lof- 
eth  his  Office,  if  fued  within  two  years  after 
Aflion  was  competent  [^]. 

If  any  Perfon  having  in  his  own  Name,  or 
in  the  Kame  of  another  to  his  Behoof,  any- 
new  Office  orPlace  of  Profit  to  be  Ere6ted,or 
erected  fince  the  2$fel?.i'jo%OT  anyCommif- 
fioner.  Secretary  or  Receiver  of  Prizes, 
Comptroller  of  the  iiccompts  of  the  -^rmy, 
Commiffioner  ©f  Tranfports,  or  of  the  Sick 
and  Wounded,  ^gent  of  any  Regiment, 
CommifTioner  foj  Wine  Licences,  Governour  ^ 
or  Deputy  Governour  of  any  of  the  Plantati- 
ons, CommifiTioners  of  the  Navy  in  Out-ports, 

m  f    '■'  ■    ■  >^»        I    <  ■— wwwn  Ml  I     - 1  .  .^ 

I    (a)  J  lifjci  8  IF:  ^:  c.  7.     12  and  i  3  ^T.  3.  C'S.     (^)  7  and  8  *F.  3  c.  7 
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or  any  Perfoa  having  a  Penfion  from    the 
Crown^dHrante    betieplaci^o^     tetarned   as   a 
Member  of  the  Hoiife  of  Commons^  ^    Or  it 
any  Member  thereof  having  accepted  from 
the  Crown  any  profitable  OfHce^  aiot  concer- 
ning the  Navy  or  Army,'witliout  l)eing  agaiii 
Elected  ^  prefume  to  Sit  or  Vote  in  the  Houfe,  ^ 
the  Perfanfo  doing  forfeit^  506  Poandy?(?r/, 
to  be  recovered  by  any  th»t  will  fue  for  it 
in  England,  by  Aftion  oF  D!ebt,„Bill^,  Plaipt 
or    Information,    wherein  nu  Eflbign,  Pro* 
tedlion  or  Wager  of  Law  :ftiall  be  allDweU^l. 
and  only  one  Imparlance  [^1; 

I  mighty  Sir,  Treat  h^xttt  fhe  Fee^' 
and  Privileges  of  Members  of  Parlia- 
ment, and  of  Appeals  or  Protefls  for  Re- 
mead  of  Law  :  But  fliall  go  no  furder  at  this 
Time  in  the  Parliamentary  Subjedl:  •,  being 
to  handle  it  fully  in  that  complete  Body  of 
Law,  which  I  am  compiling,  and  a  good  Way 
advanc't  in,  and  fhall  only  add,   That  I  am 

S/V, 
Tour  bumble  Servant. 
W.  F. 


{s]  6  jinn^Q^  7i  §-'^9* 
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The  RtMio-  is  iefred  in  Page  4.  in  the  Klotes  1. 1.  ftr 
US  lOl  M  r.  *<S  102;  p.  10.  /.  25/w  Cmmifftmer  r. 
Qmmfuners.  p,iit.^.  i^q^\.he»Q}iihty,4ddis 
the  ddeft  5it»x  ^  Noblemen:  Ibtd.  I.  14  rfrir  lAe  potnt 
lifter Intermei,  f.  H  l«»tepeniilu  in  the  Notes,  t, 
bitrimfjms» 

Books  nrritten  by  Fi/K<»w  For^w  Adv«: 
cite,  and  to  be  Sold  by  John  ValUngi 
Book-feller  at  the  Crofs  of  Ei»»*»r^A. 

5*  Trentife  of  Chircb-Unis  and  Tithes,  Svo. 
JlMtthottiadTreaije  concerning  Bills ^Exck4nge,Zvoi 
^U  J>Htj  mi  Fmtrs  $fJtiiH(a  of  Peaccy  Svti 
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